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BEFORE THE BOARD OF OIL, GAS, AND MINING
DBPARTMENT OF NATURAL RESOURCES

STATE OF UTAH

The Utah Division of Oil, Gas, and Mining (Division) hereby moves the Board of Oil,

Gas, & Mining (Board) to dismiss the petition of UtahAmerican Energy, Inc., (Petitioner) for

Review of the Division's January 19, 2OO7 Decision Requiring Modification of its Mining and

Reclamation PIan. Under the limitations for review of Division actions as set forth in the Coal

Mining Reclamation Act, Utah Code Ann. $ 40-10-l et seq. (Wesr 2004), rhe rules adopted by

this Board pursuant to that Act, Utah Administrative Code R644-100 er seq. (2006), and the Utah

Administrative Procedures Act, Utah Code Ann. $ 63-46b-l et seq., the Board lacks jurisdiction

to grant Petit ioner's request because it was fi led more than 30 days after the Decision to be

reviewed. Moreover, this request for review is foreclosed by the Board's Order of October 4,

2002 entered pursuant to the Stipulation of Petitioner and the Division staying proceedings and
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deferring review unti l  the Division reaches a flnal decision on the permit package, or Petit ioner

serves appropriate notice of its intent no to respond to further technical review actions.

Theretore, the Divis ion of  Oi l ,  Ga.s,  and Mining moves that the Board dismiss the pet i t ion.

Respectfully submitted this y of April,2A07 .

DIVISION OF OIL, GAS, AND MINING

s P. Al len (#l  I  195)
Steven F. Alder (#0035)
Assistant Attorneys General
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STATE OF UTAH

Cause No. C/007lDl 3-SR-98( l)-A

Docket No. 2007-008

The Utah Division of Oil, Gas, and Mining (Division) subrnits rhis response ro rhe

petition of UtahAmerican Energy, Inc., (Petitioner) for Review of the Division's January 19,

2007 Decision Requiring Modification of its Mining and Reclamation Plan. The Division has

separately moved that the Board di.smis.s the petition for lack of jurisdiction and for other

reasons. The relief requested in the Petit ion should be denied. The Division's January l9

Deci.sion was entit 'ely consistent with the relevant provisions of Utah and Federal law, and was

within the scope of the Board's 2001 order denying UEI's permit application and remanding the

matter to the Divis ion.



t '

STATEMENT OF FACTS

The Divis ion bel ieves that the statement of  lacts subnri t ted by pet i t ioner presents an

incomplete picture of the continuing review proce.ss. Specifically, the statement fails to

acknowledge UEI's own role in the delays that occurred throughout the process, or how its

f ailure to t imely provide necessary information resulted in the cycle of deficiencies and

subrnissions. Portions of this statement of facts are repeated verbatim fiom the Division's

Memorandum accompanying its Motion to Disnriss the Petit ion and are stated here for

convenience. To avoid duplication, exhibits mentioned below refer either to the exhibits

submit ted with UEI 's pet i t ion (e.9."Petr . 's Ex.A") or the exhibi ts submit ted by the Divis ion

with i ts paral le l  mot ion to dismiss UEI 's pet i t ion (e.g."Div 'n Ex. l " ) .

l. On December 14,2001 the Board issued its Order remanding Petitioner's permit application

to the Division for further action. S. Utah Wilderne.ss Alliance v. Div'rt of Oil, Gas, &

Mining,Utah Bd. Oil, Gas, & Mining Docket No. 2001 -O27,Cause No. C/007/013-SR98(l)

(Dec. 14,,2001) (Petr . 's Ex. A).

On February I1,2002 UEI submitted a new application. The Division reviewed the

information submitted, requested additional information, reviewed that information,

determined that the application was administratively complete, advertised notice of the

application, and based on a request from the Southern Utah Wilderness Alliance (SUWA)

held an informal conference on May 2l ,2002. Affidavit of Parnela Grubaugh-Littig, April

10, 2007 [hereinafter "Crubaugh Aff."J (Div'n Ex. l).

The Division issued a decision on July 19,2002 partiatly denying the applicarion. UEI and

SUWA each sought Board review of this decision. Grubaugh Aff.

2.
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4. On August27,2002, Pet i t ioner ancl  the Divis ion entered into a "st ipulat ion and Joint  Mot ion

to Stay Proceedings on Appeal"  agreeing tct  wi thhold appeals f l 'onr the Divis ion's subsequent

technical  review decisions regarding UEI 's permit  appl icat ion unt i l  the Divis ion issued a

"f inal  decis ion to grant or deny UEI 's pernr i t  appl icat ion package," or unt i l  UEI gave not ice

"wi lh in the prescr ibed appl icable t inre l imits of  i ts intent ion not to respond to the Divis ion's

technical review decision, and to seek review by the Board of a decision denying the

appf ication in part ." Utuhunteric'ctrt Energ,v, Inc., v. Div'tt oJ'Oil, Gu.s, & Mining, Stipulation

to Stay and Joint  Mot ion to Enter Order Staying Proceedings, Utah Bd. Oi l ,  Gas, & Mining

Docket No. 2002-014, Cause No. C/007/0 |  3-PM02B (Au g. 21 ,2002) (Div 'n Ex. 2).

After a hearing, the Board entered an Order on October 4,2002 staying the pending appeals,

granting leave for the Southern Utah Wilderness All iance (SUWA) to intervene in the stayed

proceeding, and implementing the terms of the August 27 stipulation. Utahamerican Energy,

Inc., v. Div'n of Oil, Gas, & Mining, Order Staying Proceedings and Granting Request of

Southern Utah Wilderness All iance to Intervene, Utah Bd. Oil, Gas, & Mining Docket No.

2002-014, Cause No. C|OOTl0l3-PM02B (Aug. 27,2002). (Div'n Ex.3).

Acting pursuant to the Stipulation and Order, UEI submitted a response to the deficiencies on

December 6,2002. The Division's sent its review on April 9,2003, again with deficiencies.

UEI responded more than ten months later on February 26,20A4. Due to the long interval

berween review and submission of the revised permit, and the fact that there had been more

than two years since the last public notice, the Division again required published notice of the

application, which occurred on March 26,2004. SUWA again requ*ted an informal

conference, which was held on July 7 ,,2004. Grubaugh Aff. The Order from this informal

5 .
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7.

conlerence was issued on July 30, 2004 and provided that there would be an opportunity for

a supplenrental meeting of the inf orrnal conference when the application was believed to be

ready lor a f inal decision. Inforntal Conf'erence: Findings, Conclusions and Order, Utah

Div 'n  o f  Oi l ,  Ga.s  & Min ing,  Cause No.  C/0071013 (Ju ly  30,2004)  (D iv 'n  Ex.4) .

After f ive further rounds of subnrissions by UEI and reviews by the Division, the Division

issued a Technical Analy.sis (TA) on the conrplete application package on Septernber 21,,

2005. (Petr.'s Ex. B). Pursuant to the Order from the July 2004 informal conference during

this process, the Division circulated the TA to UEI, Emery County, and SUWA for review

and conrntent. An informal conference was held to address i.ssues SUWA raised regarding

the TA. The conf'erence closed on Novenrber 18, 2005. Crubaugh Aff.

Among the issues raised by SUWA at the informal conference was the adequacy of the

cultural resource clearance including tribal consultation as required by Section 106 of the

National Historic Preservation Act. Grubaugh Aff.

The Division consulted with the federal agencies and Utah's State Historic Preservation

Officer and concluded that the Technical Anatysis did not adequately address protection of

cultural resources as required by the NHPA. After further consultation with the federal

agencies, the Division was designated by the Office of Surface Mining as the agency official

and delegated lesponsibil i ty for complying with the NHPA clearance process and init iating a

process of tribal consultation regarding possible cultural resources within the permit area. E-

mail from Pete Rutledge, Chief, Program Support Div'n, Western Region, Office of Surface

Mining, to Pamela Grubaugh-Litt ig, Permitt ing Supervisor, Utah Div'n of Oil, Gas, &

Mining (Jan. 4,  2006) (Div 'n Ex. 5).

8 .
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10.  On January  18,2006,  the Div is ion,  UEl ,  and SUWA enterec l  in lo  a  St ipu la t ion prov id ing that

the requirement of  the Coal Act that a decis ion on a permit  nrust be nrade within 60 days of

the close of an informal conference, would be waived and held in abeyance unt i l  the Divis ion

had completed the cr,rltural resource clearance as required by the NHPA. Stip. to Amend

Order & Amendntent to Order,  Cause No. C/0071013, Utah Div 'n of  Oi l ,  Gas & Mining (Jan.

19,2006) (Div 'n Ex.6).  UEI at  i ts in i t iat ive hired a consultant and underrook a Class I I

cultural re.sources survey of the porential subsidence area. The Division subsequenrly

required UEI to perform a supplemental survey, which was complered in September 2006.

Grubaugh Aff.

I l .  The BLM, Office of Surface Mining, State Historic Preservation Officer, and the Division

prepared a Programmatic Agreement (PA) to address how both existing and hereafrer-

discovered cultural resources would be protected. A PA is one method provided in the

Federal rules to address possible discoveries of cultural resources that occur after a permit is

issued. UEI elected not to sign onto the PA, though it acknowledged that its terms would be a

condition of its permit. Grubaugh Aff.

12. On November22,2006 UEI gave notice of intention to f i le a civi l law suit to compel

issuance of a permit and purporting to withdraw from its Stipulation of January 19, 2006

waiving the 60 day deadline for a decision on a permit in order to complete the cultural

resources clearance. Letter from Denise A. Dragoo, Attorney for UtahAmerican Energy, Inc,,

to John R. Baza, Director,  Utah Div 'n of  Oi l ,  Gas, & Mining (Nov. 22,2006) (Petr . 's Ex. D).

13. On January 19,2001, responding to UEI's concerns expressed to ttre'Governor's Office, and

i ts threat of  a c iv i l  lawsuit ,  the Divis ion issued i ts let ter request ing modif icat ions to the



perrnit package to address renraining deficiencies. The letter provided a short l ist (List One)

of itents that must be provided by UEI before a final clecision could be reached, and a longer

l ist  (List  Two) of  addi t ional  infornrat ion that would not delay a f inal  decis ion, but would be

condit ions of  i ts permit  i f  issued. Letter f ronr John R. Baza to Jay Marshal l ,  Resident Agent,

UtahAmerican Energy, Inc.  (Jan. 19, 2007) (Petr . 's Ex. E).

14. Since January I 9,,2047 , and up to the present t ime, UEI has continued to respond with the

requested information and to denrand a f inal decision on its permit. Grubaugh Aff.

ARGUMENT

The Division has separately moved that the subject perit ion be denied. The Division believes

that the Board should not consider the merits of UEI's petit ion because it was untimely f i led and

contrary to a previous Stipulation and Board Order. This memorandum, however, addresses the

rnerits of UEI's claims.

UEI advances two arguments in its petition for relief from the Division's January 19,2W7

Decision requesting modification of the permit application: First, that the modification request

exceedsthescopeof theBoard's2001 orderdenyingi tspermitandremandingtotheDivis ion;and

second, that the Decision exceeds the scope of Utah's Coal Mining and Rectamation Act (the Coal

Act). The Division addresses these arguments in rcverse order in the following paragraphs.

l. Because Information in the Permit Application was Missing. Incomplete. or Inaccurate.
the Application Could not be Approved and a Request for Modification was Appropriate.

The Division maintains, f irst, that a request for modification was the appropriate action to

take when its review found the permit applicarion package to be inadequate, and UEI asserted its

demand for a decision; and second, that UEI obtained no vested right to permit approval when



the Divis ion circulated a Technical  Analysis in 2005. The fol lowing sect ions explain these

argu ments.

a.  The Reguest for Modif lcat ion was Consistent wi th the Utah Coal Act and the Board's
Rules Irnplement ing the Act.

The Botrrd has delegated to the Divis ion i ts author i ty to decide whether a coal  nr in ing

permit  appl icat ion .should be approved or denied. Utah Adnrin.  Code R645-300- I  I2.100 (2006).

The Divis ion may nol  approve an appl icat ion unless " the appl icat ion af f l r r lat ively denronstrates,

and the div is ion l lnds in wri t ing on the basis of  the intormat ion set forth in the appl icat ion" that

all criteria for approval are met, and the information is accurate and conrplete. Utah Code Ann.

$ 40-10- l  l (2) (West2OO4). The appl icant has the burden ol 'establ ishing that i ts appl icat ion

complies with "all requirements of the State Program." Utah Admin. Code R645-300-131.200. In

carrying out its duty to review a permit application, the Division is permitted to "requir[e]

modification of' a permit application as an alternative to denying it i f  the application package

does not affirmatively establish a required element for approval . ld. at R645-300- 1 31 .100.

Prior to a final decision on application approval, any interested person may request that

the Division convene an "informal conference" to consider objection.s to the proposed permit.

Utah Code Ann. $ 40-10-13(2); Utah Admin. Code R645-300-123.100 to 123.400. While the

Board has speci f ied t ime l imits for the Divis ion's review of an appl icat ion, t ime consumed in

obtaining the operator's response to modification requests, or spent in informal conference, is not

counted against the l imit .  R645-300- l3 l  .  |  20. For a new underground mine appl icat ion, the

Division's review tinte, less conferences and operator response, should not exceed one year.

R645 -300 - l 3 l . l l 3 .



TheJanuary 19,2007 Decision arose from the urgent desire,  expressed direct lyby UEI to

the Divis ion and also through pol i t icul  channels,  to have a decis ion on the permit  appl icat ion. A

status review by Divis ion staf l ' ident i f ied a number of  data def ic iencies and inconsistencies st i l l

outstanding in the application. To identif y whether these any of these problems could be resolved

afrer approval, staff macle the firrther deternrination of whether the deficiencies were of

"baseline" data that would preclude approval (List l), or of operational data that could be

included as a condition of the permit and completed after approval (List 2), or of items that

would require updating and confirntation after application approval but before ultimate permit

issuance (List  3).  Based on lhi .s analysis,  the Divis ion determined that the appl icat ion could not

be approved, and issued its request for nrodif ication including the three l ists advising UEI of the

deficiencies.

The Division's January 19,2W7 Decision to Require Modification of the Application

was one of two permissible agency actions available in this circumstance-the other being a

permit denial. The January l9letter advised that when "Lisr I and List 3 are satisfied, the

Division could issue a conditional permit approval predicated on timely receipt of the remaining

items from List 2." There were six List I items: A requirement for the applicant's complete

ownership and control information, a requirement for proof of compliance with the National

Historic Preservation Act, and four requirements related to baseline hydrologic data.l Each of

these items, according to the Coal Act, relate to mandatory f indings of fact that must precede

approval of the application. Because there were mis.sing or incorrect baseline items, the Division

'  The Divis ion hel ieves that List  l .  compi led l ' ivc years af ier  a rernand lor
i l l us t ra tes  the  d i l ' t ' i cu l ty  in  oh ta in ing  necdcd in lo r rna t ion  l l -onr  rh is  app l i canr .  O l
wcre  base l inc  hydro logy  issues  tha t  the  Board  lbund lack ing  in  2001.

insul' l ' icient baseline hydrologic data,' the  
s ix  ou ts tand ing  L is t  I  i ssues ,  four



was prohibited by the Coal Act from approving the application, and the Decision to require

modification was a correct agency atction under the circuntstalnces.

b.  The Divis ion's Septenrber 2005 Technical  Analysis Did Not Obl igate the Divis ion to
Approve the Application.

UEI incorrect ly asserts that-when the Divis ion completes a technical  analysis docuntent

(TA1 incorporating afl lrmative written findings of fact from its review of the application, it ntust

proceed to issue the pelmit. UEI offers no legal authority tbr this posit ion, and the relevant

statutory provision does not support it. The Coal Act states the Division's obligation as a

negative one: that it ,nu\t not approve an application unless all criteria have been met. Utah Code

Ann.  $40-10- l l (2 ) .  l t  i s  improper toassume that  when the Leg is la tureexpressed one th ing,  that

it also intended its logical inverse. See C.T. ex rel Taylor v. Johnson,977 P.2d 479,481 (Utah

1999) ("[C]ourts are not to infer substantive terms into the text that are not already there. Rather,

the interpretation must be based on the language used, and the court has no power to rewrite the

statute to conform to an intention not expressed"); see also Cardon v. Testout Corp., No. 2:04-

CV-00873, 2006 WL722208, at *7-8 (D.Utah 2006) (refusing to infer that a Utah statutory

provision also intended its logical inverse.)

UEI's claim that the Division was bound to approve the application when the Division

(according to UEI) concluded in September 2005 that technical analysis was complete presents

the logical inverse of the statutory language, which forbids approval when the analysis is not

complete. UEI offers no other statute or rule that supports its puqported "ministerial duty" to

approve at any tinre when a TA appears to be contplete. The TA circulated to parties to the

informal conference was not "f inal," and the Division had ordered at the close of the previous

inforntal conference that it would again convene the conference when the anticipated technical



analysis was written. The time for appeal of that informal conf'erence deci.sion has long passed.

Al l  part ies to the conference were aware that,  whi le sty led as a f inal  document,  the September

2005 Technical Analysis was issued in anticipation of further review and comment. Therefore,

because the Division was not obliged to approve the application when it prepared its technical

analysis in 2005, and because its prior infornral conf'erence order provided for further review

after the docuntent was circulated, UEI was not entit led to approval of its application in

September of 2005.

II. The Board's December 2001 Decision and Remand Order Denying the Permit Does not
Prohibit Consideration of Cultural Resources lssues. nor Does it Limit the Present
Technical Review to the Deficiencies it Identif ied.

The Division believes that it.s obligation after the Board's 2001 remand order was to

assure full compliance with the Coal Act, the Board's rules, and applicable federal law. The

following sections explain, firsl, that a cultural resource assessment and tribal consultation were

necessary elements of its review, and within the Division's authority; and second, that the

Board's Order denying the permit and remanding to the Divi.sion expected and required a

complete application review with new fact finding rather than a limited consideration of the

reasons stated for permit denial.

a. The Division Properly Reguircd a Cultural Resource Assessment of the Permit Area
that included Tribal Consultation and a Programnratic Agreement Regarding Possible
Future Archaeological Discoveries.

The National Historic Preservation Act (NHPA) requires that any Federal agency with

"direct or indirect jurisdiction" over a proposed "Federal or federally assisted undertaking" must

take into account the effect of the propo.sed action on any building, object, or site that is eligible

for, or l isted on, the National Register of Historic Places. l6 U.S.C.A. $ 470f (2000). This



Board's rules require that an applicant for a coal mining pernrit map and describe known cultural

resoLtrces within and adjacent to i ts perrni t  area. Utah Admin. Code R645-30 1-411. 140. State

coal regulatory programs are required to provide for cool'dination with applicable l 'equirements

of NHPA, as wel l  as other f  ederal  conservar ion srarutes. 30 C.F.R. g 773.5 (2006).  A nr ining

permit issued under a state regulatory program that receives f 'ederal funding is a federal

undertaking triggering NHPA responsibil i ty. lndiunu Coul Counc'i l ,  Inc. v. Lujcttt,774F. Supp.

I  385, 1400- t403 (D.D.C. I  99 I  ) .?

The rules adopted by the Office of Surface Mining require that t lre information-gathering

and analysis f  unct ions under NHPA be completed dur ing the state 's review of the appl icat ion

package. 30 C.F.R. $ 783. l2(b).  The descr ipt ion of  cul tural  resources in a complete appl icat ion

must be based on consultation with historical and cultural groups. ld. at $ 783.12(bX I ). The

Division, as the regulatory authority, may require collection of information and field

investigations, id. at $ 783. | 2(bX2), and may also require protection of Register-eligible places

"through appropriate mitigation measures." 30 C.F.R. $ 784.17(b).

In addition, Federal rules promulgated under the authority of NHPA impose data

collection and analysis requirements. The rules, first, allow a federal agency to delegate its

'  In a sui t  brought hy the Nat ional  Mining Associat ion.  a Federal  appcals court  inval idated NHPA rules pronrulgated
by the Advisory Counci l  on Histor ic Preservat ion (ACHP) hecause they del ined a l 'ederal  undertaking to include
f-ederaf programs delcgated to states evcn when the program was not l 'ederally-l 'unded or l icensed. Nat' l Mining
A.r .s ' r  v.  Fov' \er ,324 F.3d 752.758-60 (D.C. Circ.  2003).  Responding, the ACHP rcvised i ts del in i t ion to a lbrnr
sirni far  to that  approved car l ier  in lndiat ta Coal  Courtc i l .  See Protect ion of  Histor ic Propert ies:  Final  Rule,69 Fed.
Reg. 40.544 (July 6,  20M);  ( 'otnpare 36 C.F.R. 800. l6(y)  (2000) wirh Indiano Coal Counci l .774 F. Supp. at  1388.
Utah's Statc Regulatory Progranr is a Federal  undertaking bccause i t  i rnplcntents a l 'ederal  nrandate and is l 'ederal ly
f 'unded by the Ofl ' ice ol'Surlace M ining. See 30 C.F.R. $ 944.30. art. V (B). Therefore. the Notional Mining A.r.r 'n
case is inappl icable to Utah's progranl  or  UEI 's perr t r i t .  In a sense, whcther the Div is ion's or the OSM's permit t ing
act ion is the relevant " federal  undertaking" t r igger ing NHPA conrpl iance is a dist inct ion wi thout a di f ference.
because the Div is ion's prograni  nray bc no less str ingent than t l re sarne prosrant i l 'adnr in istcred by OSM, and OSM
is undeniably responsihle lbr  NHPA conrpl iance.

l l



author i ty to obtain compl iance to a stale of f ic ia l  i l ' the delegat ion is otherwise permissible under

the federal prograrn. 36 C.F.R. $ 800.2(a). The responsible agency mLrst make a good-faith

effort, reasonable under the circtttnstances, to identity cultural resources that might be present in

an area aff 'ected by its i lction. See 36 C.F.R. $ 800.4(b). The agency has discrerion to decide the

level of effort i t wil l  require to identify resources, based on available information, and may

irnplement a Progranrmatic Agreelnent to preserve resources its init ial survey might miss, but

which later become apparent, or further protect known resources that become threatened by

changes in operations or unforeseen conditio ns. Id. ar $$ 800.4(b)( I ); 800. l3(aX l); see S. lltuh

Wildemess Al l iunce v.  Norton,326F. Supp.2d 102, 109-15 (D.D.C.1AOq (descr ibing rhe

resource survey pl 'ocess, and evaluating the sufficiency of the Bureau of Land Management'.s

efforts to identify resources on a tract near UEI's permit area); Incliuna Coal Council,774F.

Supp. at l389 (describing use of Programmaric Agreements).

Tribal consultation is a mandatory part of compliance with NHPA.36 C.F.R.

$ 800.21cX2Xi) ("[T]he act requires the agency official to consult with any Indian tribe . . . that

attaches religious and cultural significance to historic properries that may be affected by an

undenaking"). Consultation with the State Historic Preservation Officer (SHPO) is also required.

Id. at $ 800.2(cXt1. These parties must be involved in f indings and decisions made in thecourse

of fulf i l l ing the Division's NHPA responsibil i ty, Id. at g 800.2(a)(4), and are proper signarories

to any Programmatic Agreemenr. Id. at $ 800.14(bX2Xi),(i i i). Other parties with a demonsrrared

interest may also participate, id. a|800.2(c)(5), and opportunities for public input are mandatory.

Id. at 800.2(d).

t2



On January 4,2006, OSM expl ic i t ly delegated i ts author i ty to the Divis ion ro act as an

agency off  ic ia l  under NHPA. E-nrai l  f i 'om Pete Rut ledge, Off ice of  Surface Mining, ro Pamela

Grnbaugh-Li t t ig,  Utah Div 'n of  Oi l ,  Gas, & Mining (Jan. 4,2006);  see 30 C.F.R. $ 944

art .  VI(B) (providing that OSM's responsibi l i ty forcomplying with f 'ederal  laws may be

delegated to the Divis ion).  UEI then obtained a Class I l  cul tural  resource survey, which

ident i f led si tes ol ' interest.  The Divis ion in i t iated consulrat ion with Indian Tr ibes and the Stare

Historic PI'eservation Officer. Based on the survey and consultations, a draft Progranrnratic

Agreetnent has been prepared, which wil l  be a condition of UEI's permit, i f approved.

The Division's actions are in compliance with applicable federal rules, and were properly

taken under its delegated authority. UEI has identif ied no authority for its challenge ro rhe

Divi.sion's compliance with the NHPA. While UEI alleges that one Bureau of Land Managemenr

official believes that no NHPA consultation is required unless the Secretary of the Interior

approves a new mining plan,r the Division is proceeding under the authority and rules governing

its delegation of the permanent coal regulatory program fronr the Office of Surface Mining, and

not the BLM. While there may not be a new BLM federal undertaking until a new mining plan is

presented, the Division properly required resource surveys and engaged in consultation based on

its f'ederal funding and delegated regulatory responsibility fi'om OSM. Perhaps the Division

could have waited unti l  the federal decision on the approved permit application indisputably

triggered NHPA compliance, but that conrpliance could not proceed without the information and

t  The Mining Plan requir ing Secretar ia l  approval  is  d ist inct  l iorn the Div is ion's approval  o l ' the perrnir  appl icar ion.  The
Mining Plan is a document required by the Mineral  Leasing Act ol '1920 when Federal  Coal  leases are involved, and
descr ibes how the I 'ederal ly- leased coal  wi l l  he recovered. See 30 U.S.C.A. $$ 207(c),  740(aX I  ) ,  3O C.F.R. $$ 746. l -
746.16 :  Federa lLands  Program:  F ina l  Ru le .48  Fed.  Reg.69 l2  (Feb.  16 ,  1983)  ( " 'M in ing  P lan 'wou ld  n lean the  p lan  lb r
nr in ing leased Fcderal  Coal  required by the Mineral  Leasing Act") .

l 3



analysis gathered dur ing the Divis ion's review. Wait ing for the federal  decis ion to t r igger

NHPA, t l ren, would have lengthened the t inrel ine for ul t inrate perrni t t ing.

b. The Division Properly Required Compliance with All of the Coal Act's Approval
Cri ter ia.  even though i t  Was Making i ts Determinat ion Subject !o the Board's
Remand Order.

As already noted, the Division is forbidden by the Coal Act from approving a permit

application unless the application alf irmatively denronstrales, and the Division finds in writ ing,

that every applicable crirerion for approval has been satistled, and all information is accurate and

complete. Utah Code Ann. $ 40-10-l l(2). The Coal Act provides no authority for the Board, in a

remand order or otherwise, to waive any approval criterion or requrired submission. When the

Board considers an appeal of the Division's decision on a pennit application, it must issue a

written decision "granting or denying the permit in whole or in part and stating the reasons." /d.

ar $ 40- l0- 14(3).

While there is no specific case law defining the scope of subordinate agency's action

when a matter is remanded to it after appeal to a higher adnrinistrative board, general remand

principles from judicial proceedings provide some guidance:

"[AJ trial court taking a case on rernand may generally consider or decide any matter left
open by the remanding appellate court. Moreover, a court on remand . . . is ordinarily free
to make an order or direction on questions not presented or settled by the appellate court
which is not inconsistent with the appellate court 's opinion."

5 Am. Jur.2d Appellate Review 9792 (updated Jan. 2001). A remand for further development of

factual issues, therefore, does not prevent a lower court from deciding the case on any

appropriate ground, so long as the specified issues are addressed. Rock1, Mountain Thrift Stores,

Irtc. v. Salt Lake City Corp.,887 P.2d 848,850-51 (Utah 1994). Even if a remand is l imited in

scope, the lowercourt has a "reasonable amount" of discretion in determining the course of the
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proceeding. 5 Am. Jur.  2d Appel lute Review $ 786. Where, s imi lar to this case, an,order of  the

appel late court  reverses and sets aside the lower decis ion, wi th instnrct ions for f i r r ther

proceedings, the appel late decis ion cannot be construed as part ia l ly af f i rnr ing the lower decis ion.

Meuls'en v. Mud.sett, I P.2d946 (Utah l93l);.tee ul.so Dunlup r,. Stichting Mulflower Mtn. Fond.s,

l l9 P.3d 302,304-05 (Utah Ct.  App.2005) (not ing that the scope of a lowercourr proceeding

on rentand is not necessarily l irnited to the issues raised on appeal).

UEI 's posi t ion, thal  the Board granted the permit  appl icat ion in part ,  whi le remanding fbr

the Divis ion to revis i t  only ten speci f ic i tems, is inconsistent wi th the ternrs of  the Board's order.

The Board lu l ly reversed the Divis ion's approval  of  the appl icat ion and denied the permit  in

unequivocal  language, without exercis ing i ts author i ty to ei ther grant or deny in part :  "Therelore.

based on the record before the Board, the Division's decision to issue the permit of July 27,2OOl

is reversed and the permit is denied." S. Utah Wildentess Alliunce v. Div'tt of Oil, Gus, &

Mining, Findings of Fact, Conclusions of Law and Order2O, Utah Bd. Oil, Gas, & Mining

Docket No. 2001-027, Cause No. C/007/013-SR98(l)  (Dec. 14,20Ol).  The Board's ent i re

instruction to the Division on remand is the single sentence that follows: "This matter is

rcmanded to the Division for further action consistent with this Order." Id.

The Board's treatment of individual issues raised on appeal indicates that its remand for

ten specif lc deficiencies did not aff irm the Division's decision on issues not reached by the

Board. For exantple, the Board did not reach SUWA's claim that the permit was "improvidently

issued" because it wa.s remanding the decision anyway. Id. at 15. The Order states earl ier that the

Division'.s approval of the application was "set aside" because of the deficiencies in hydrologic

and geologic information. Id. at 8. Of the issues raised by SUWA in appealing the approval, the
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Board ruled against SUWA on four issues: Inrprovident ly grant ing the permit ,  r ights of  way,

wifderness, and post-nt in ing land use. Id.  l t  decl ined to rule on one issue, and ruled in SUWA's

favoron eleven other.s. Id.The Board lefi 25 issues unaddrcssed..S. I l tuh Wilderuess All iance v.

Div'rr ol 'Oil, Gu.s, & Mining, Division's Response to Board's Order on Remand, and Petit ion for

Rehear ingT n l l ,  Utah Bd.  Oi l ,  Gas,  & Min ing Docket  No.200 l -027,Cause No.  C/007rcB-

SR98( l ) (Jan.  lO,2002) .  The Board 'scho ice not  todec ide a l t  the issues is  incons is tent  w i thany

of its statutory options except a full denial and renrand for a new review.

The Board denied .subsequent reque.sts for reconsideration filed, in part, to gain

clarification on the issues not addressed. S. Ura h Wiltle urc,.r.$ Alliunce t,. Div'n ofOil, Gus, &

Mining, Hrg.Tr.  3:2G-5:9, Utah Bd. Oi l ,  Gas, & Mining Docker No.200l -O27,Cause No.

C/007/013-SR98(l) (Jan. 23,2002). The motion approved by the Board in denying the requests

"clarif[ied] that the matter is back before the Division." Id. at3:21-3:23. The sole Board member

to object to that motion did so on the grounds that, in his opinion, only "selected issues" should

have been remanded to avoid the burden of a complete new review of the permit. Id. at 4:84:25.

This objection makes little sense if, as UEI claims, the Board had in fact limited the scope of the

subsequent Division review.

Finally, the subsequent actions of the parties confirm that the Division's review was a

new and complete technical review, and not a mere "repair" of the previous decision. The

Division understood that it was to do a new review, and in all reque.sts to UEI for information

supporting that review, UEI never objected to subiect matter as being outside the Division's

scope. Grubaugh Aff. j l j l  14,15,18,19. The only conclusion consistent with the Board's Order

and it.s decision to deny reconsideration is that it deemed the permit unapprovable because of at
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least ten def ic iencies, decl ined to rule on other possible def ic iencies, and required the Divis ion to

repeat its review.

CONCLUSION

Through the long course of UEI 's permit  appl icat ion, the Divis ion has compl ied with the

Utah Coal Act, and has conducted its review according to rules promulgated by this Board, and

by the responsible Federal agencies. Whether on init ial review or afier remand, the Coal Act

expressly lbrbids approval of'an application when there is missing or incornplete information, or

where the application does not aff irmatively demonstrate lhat all criteria for approval are met.

Undeniably, the Division has made course corrections since the Board's previous Order, and has

revis i ted issues in order to ful l l l l  i ts obl igat ion. I t  is also true, however,  that much t ime has been

lost while UEI failed ro provide needed information, or provided information of unreliable

quality. The Division has properly refused to approve the application based on that information.

Respectfully submitted ,hi, /Ed^y of April, 2OO7 .

DIVISION

hmes P.Al l fn (# l  I  l9s)
Steven F.
Assistant

Alder (#0035)
Attorneys General
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2002 entered pursuant to the Stipulation of Petit ioner and the Division staying proceedings and

deferring review unti l  the Division reaches a final decision on the permit package, or Petit ioner

serves appropriate notice of its intent not to re.spond to further technical review actions,

STATEMENT OF FACTS

The Division believes that the staternent of facts submitted by petit ioner presents an

incomplete picture of the continuing review process. Specifically, the statement fails to

acknowledge UEI's own role in the delays that occurred throughout the process, or how its

tailure to timely provide necessary information resulted in the cycle of deficiencies and

submissions.

l. On Decetnber 14,2OOl the Board issued an Order remanding Petit ioner's permit application

to the Division for funher action .' S. Uroh Wilclerness Alliance v. Div'n of Oil, Gas, &

Mining, Utah Bd. Oil, Gas, & Mining Docket No.200l -0?7,Cause No. C/0071013-SR98(l)

(Dec. 14,2001) (Petr . 's Ex. A).

2. On February I l,2OO2 UEI submitted a new application. The Division reviewed the

information submitted, requested additional information, reviewed that information,

determined that the application was administratively complete, advertised notice of the

application, and based on a request from the Southern Utah Wilderness Alliance (SUWA)

'The Findings of  Fact,  Conclusions of  Law and Order were provided as Pet i t ioner 's Exhibi t  A.  Pet i t ionerargues
that the remand was limited to "ten specif ' ic geological and hydrological deficiencies and the lailure to disclose in
the record the qualif ications of personnel conducting biological surveys" (Pet. at 3). The Division believes the Order
of'remand was not l imited to specil ic items, and was not understood or treated by UEI or Division as a l imited
remand in the subsequent the application and review process. Since the nature of the remand is not crit ical to this
Mot ion to Disnr iss the issue is not addressed hcre and is addressed ntore fu l ty in the Div is ion's response to UEI 's
Pet i l ion .



3.

hef d an informal conference on May 2l ,2002. Affidavit of Pamela Grubaugh-Litt ig, April

10, 2007 [hereinafier "Grubaugh Aff."] (Exhibit I to this memorandum).

The Divis ion issued a decis ion on July 19,2002 part ia l ly denying the appl icat ion. UEI and

SUWA each sought Board review of this decision. Crubaugh Aff.

On August27,2002, Pet i t ioner and the Divis ion entered into a "St ipulat ion and Joint  Mot ion

to Stay Proceedings on Appeal" agreeing to withhold appeals fronr the Division's subsequent

technical review decisions regarding UEI's permit application unti l  the Division issued a

"final decision to grant or deny UEI's permit application package", or unti l  UEI gave notice

"within the prescribed applicable time l imits of its intention not to respond to the Division's

technical review decision, and to seek review by the Board of a decision denying the

application in part." Utahamerican Energy, Inc., v. Div'n of Oil, Gas, & Minilrg, Stipulation

to Stay and Joint Motion to Enter Order Staying Proceedings, Utah Bd. Oil, Gas, & Mining

Docket No. 2002-014, Cause No. C/007/01 3-PM02B (Au 9.27 , }AOD (Ex. 2).

After a hearing, the Board entered an Order on October 4,2002 staying the pending appeals,

granting leave for the Southern Utah Wilderness Alliance (SUWA) to intervene in the stayed

proceeding, and implementing the terms of the August 27 Stipulation. Utahamerican Energy,

Inc., v. Div'n of Oil, Gus, & Minirrg, Order Staying Proceedings and Granting Request of

Southern Utah Wilderness All iance to Intervene, Utah Bd. Oil, Gas, & Mining Docket No.

2002-014, Cause No. Cl0O7l0l3-PM02B (Aug. 27,2002). (Ex. 3).

Acting pursuant to the Stipulation and Order, UEI submitted a response to the deficiencies on

December 6,2002. The Division's senl its review on April 9,2003; again with deficiencies.

UEI responded more than ten months later on February 26,2004. Due to the long interval

4.

5 .
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7 .

between review and submission of the revised permit, and the fact that there had been more

than two years since the last  publ ic not ice, the Divis ion again publ ished not ice of  the

application on March 26,2004. SUWA again requested an informal conference, which was

held on July 1,2004. Grubaugh Aff. The Order f rorn this informal conf'erence was issued on

July 30, 2004 and provided that there would be an opportunity for a supplemental meeting of

the informal conference when the application was believed to be ready for a final decision.

Informal Conference: Findings, Conclusions and Order, Utah Div'n of Oil, Gas & Mining,

Cause No. C/0071013 (July 30, 2004) (Ex. a).

After f ive further rounds of submissions by UEI and reviews by the Division, the Division

issued a Technical Analysis on the complete application package on September 21,20A5.

(Petr.'s Ex. B). Pursuant to the Order from the July 20A4 informal conference during rhis

process, the Division provided notice of the Technical Analysis to UEI, Emery County, and

SUWA. An informal conference was held to address issues SUWA raised regarding the

Technical Analysis. The conference closed on November 18, 2005. Grubaugh Aff.

Among the issues raised by SUWA at the November informal conference was the adequacy

of the cultural resource clearance as required by the National Historic Preservation Act

including tribal consultation. Grubaugh Aff.

The Division consulted with the federal agencies and Utah's State Historic Preservation

Officer and concluded that the Technical Analysis did not adequately address protection of

cultural resources as required by the National Historic Preservation Act. Grubaugh Aff. After

further consultation with the federal agencies, the Division was designated by the Office of

Surface Mining as the agency official and delegated responsibility for complying with the

8.

9.



NHPA clearance process and init iating a process of tr ibal consultation regarding possible

cultural resources within the pernrit area. E-rnail from Pete Ruteledge, Chief, Program

Support Div'n, Western Region, Offlce of Surface Mining, to Pamela Grubaugh-Litt ig,

Permit t ing Supervisor,  Utah Div 'n of  Oi l ,  Gas, & Mining (Jan. 4,2006) (ex.5).

10. On January 18,2006, the Divis ion, UEI,  and SUWA entered into a St ipulat ion providing that

the requirement of the Coal Act that a decision on a permit must be made within 60 days of

the close o[ an infornral conference would be waived and held in abeyance unti l  the Division

had completed the cultural resource clearance as required by the NHPA. Stip. to Amend

Order & Antendment to Order, Cause No. C/007/013, Utah Div'n of Oil, Gas & Mining (Jan.

19, 2006) (Ex. 6). UEI at its init iative hired a consultant and undertook a Class II cultural

resources survey of the potential subsidence area. The Division subsequently required UEI to

perform a supplemental survey, which was completed in September 2006. Grubaugh Aff.

I l. The BLM, Office of Surface Mining, State Historic Preservation Officer, and the Division

prepared a Programrnatic Agreement (PA) to address how both existing and hereafter-

discovered cultural resources would be protected. A PA is one method provided in the

Federal rules to address possible discoveries of cultural resources that occur after a permit is

issued. UEI elected not to sign onto the PA, though it acknowledged that its terrns would be a

condition of its permit. Grubaugh Aff.

12. On November 22,2006 UEI gave notice of intention to f i le a civi l law suit to compel

issuance of a permit and purporting to withdraw from its Stipulation of January 19,2006

waiving the 60 day deadline for a decision on a permit in order to complete the cultural



resources clearance. Letter from Denise A. Dragoo, Attorney for UtahAmerican Energy, Inc.,

to John R. Baza, Director,  Utah Div 'n of  Oi l ,  Gas, & Mining (Nov. 22,2006) (petr . 's Ex. D).

13. On January 19,200'1, responding to UEI's concerns expressed to the Governor's Office, and

its threat of a civi l lawsuit, the Division issued its letter requesting modifications to the

pernrit package to address remaining deficiencies. The letter provided a short l ist (List One)

of baseline data needs that must be provided by UEI before the applicarion could be

approved, a longer list (List Two) of additional information that would not delay approval,

but would be conditions of its permit if issued, and a courtesy l ist (List Three) of items that

UEI must provide after approval of its application, but before a permit could be issued. lrtter

from John R. Baza to Jay Marshall, Resident Agent, UtahAmerican Energy, Inc. (Jan. 19,

2A07) (Petr.'s Ex. E).

14. Since January 19,2007, and up to the present time, UEI has continued to respond with the

requested information and to dernand a final decision on its permit. Grubaugh Aff.

ARGUMENT

Be Dismissed.

When review of an agency's adjudication by a superior Board or agency is provided by

rule or statute, a party entitled to review must seek it within 30 days after the order is issued.

Utah Code Ann. $ 63-46b-12(lXa) (2004). In addition this Board's administrative rules

governing issuance of coal mine permits provide a 30-day limit in which to seek review of the

Division's determinations made in connection with coal mine perrnit application . Utah Admin.

ivision's Deci
tion to Review



Code R645-300-21l(2006). Unless a petit ioner shows good cause, the Board's jurisdiction to

hear an appeal expires after 30 days and the decision becomes the flnal agency action on the

matter. See Vuriun-Eimuc v. Itmoreuux,l67 P.2d 569,570 (Utah Ct. App. 1989) (noting that

the jur isdict ion of  statutory t r ibunals is l imited by the terms of the relevanr stature, including t ime

limits contained therein); see also 2 Am. Jur. 2d Administrutive kw & Procedure fi 364 (current

through May 2006) ("Appeal periods, even at the administrative level, are jurisdictional and may

not be extended except for good cause shown. The failure to timely petition for a hearing

constitutes a waiver of any right to administrative review").

In this matter, the Divi.sion issued its Decision on January 19, 2007 in a letter from

Division Director John Baza to the Petit ioner. Petit ioner did not f i le its request for review of thar

decision until March 12,2007, some 52 days later. The petition does not state the reason for

delay, nor does it allege that any good cause exists for the Board to accept the late filing.

Therefore, the Board is without jurisdiction to grant the relief requested in the petition, and the

Division's Order of January l9 returning the permit application for further modification stands as

a final agency action on the matter. This is not to say that the Petitioner is deprived of Board

review of the Division's ultimate decision on the permit, but only that an appeal of the January

19,2007 Decision requiring further modification before that ultimate decision could be reached

was not t imely f i led and the Board does not have jurisdiction to consider UEI's complaints

regarding that decision.

I. UEI is Barre the Prior Stipulation and Order of the Board from A alins the Janu

Stipulations before administrative agencies are as effective as those made in court, and

parties to them are bound to the matters contained therein unless excused by the agency, Yeargin,

19. 2007 Order Requirin&Modification of its Application.



Inc. v. Auditing Div'n oJ'Utah Stute Tux Comm'n,20 P.3d 287,292-93 (Utah 2001)."A

stipulation of fact f l led with and accepted by a court acts as an estoppel upon the parties thereto

and is conclusive of all matters necessarily included in the .stipulation. Such a stipulation has all

the binding effect of f indings of fact and conclusions of law made by the court upon rhe

evidence ." Id. at2g3 (internal citations omitted). Especially when a stipulation is negotiated and

entered into with advice of counsel, a court is hesitant to relieve a party from its effect . Riveru v.

Stute Furnr Mut. Auto. Ins. Co., I P.3d 539,542 (Utah 2000). It is within a tribunal's discretion

to allow a party to repudiate its stipulation upon a timely motion to that effect combined with a

showing that it entered the stipulation inadvertently or for some other'Justif iable cause."

Yeargil\ Inc., 20 P.3d at 293.

The 20O2 stipulation between UEI and the Division provided that "future decisions by the

Division in its technical review process of UEI's permit application" would be withheld until

either of two events occurred: "( I ) the Division issues a final decision to deny or grant UEI's

perrnit application package . . . or (2) UEI gives notice within the time limits prescribed of its

intention not to respond to the Division's technical review decision and to seek review by the

Board of any decision denying the application in part." Utahamerican Energy, Inc., v. Div'n of

Oil, Gas, & Mining, Order Staying Proceedings 2, Utah Bd. Oil, Gas, & Mining Docket No.

2002-014, Cause No. CrcD7n l3-PM02B (Aug. 27,2002) (Ex.2). Petitioner's request is subject

to this Stipulation because the Division's January 19, 20A7 decision was made in the course of its

technical review. The Stipulation is signed by counsel for UEI and tfre ffvision, so the Board

may properly be hesitant to relieve UEI from its effect. Neither of the events precedent to

seeking review has transpired: ( I ) The Division has not issued a final decision to issue or deny



the perrnit, though that decision is irnminent; and (2) UEI has not served notice that it intends to

abandon the continuing technical review process in order to seek review of any adverse

deternrination nrade in the course of that review. Accordingly, the 2002 Stipulation and Order

preclude UEI from seeking review by the Board at this t ime.

Prudent, eft'icient administration of the permitting process sLrpports adherence to this

Order staying proceedings unti l  a permit decision is issued or the applicant withdraws from the

process. The purposes of the Stipulation were to shield the Board f rom repetitive board actions

contesting individual reviews, and to shield the Division fronr being placed in the posit ion of

simultaneously processing the application and defending its denial. The Stipulation therefore

intended to reserve unti l  the conclusion of the permitt ing process all issues and grounds for

appeal, and adjudicate those matters at one time. The Stipulation instituted a sound process that

merits respect, and at the very least there should be a motion and good cause shown for

termination the Stipulation and Order. Allowing the Petitioner to repudiate its stipulation and

bring an appeal while requiring the Division to continue to process the permit amounts to

bullying of the Division and improper interference in the independence of its regulatory role. If

the Petitioner believes it has satisfied the requirements for a permit it should stand on the

subrnission. If the Division believes more information is required, it should stand on its decision.

The terms of the Stipulation should not be modified. The reasoning that led to the agreement still

applies, is sound, and should be retained.

Petitioner can claim no prejudice from being held to its Stipulation and the Board's

accompanying Order. UEI has always been the master of its fate in this process. If UEI had

elected not to respond to a determination that the application was incomplete (e.9., after either



the December 8, 2005 or January 19, 2007 notice) then according to the terms of the Stipulation

and Order i t  was ent i t led to this Board's review. Instead, UEI chose to respond to both the

December 8, 2005 and the January 19,2007 decisions by making the modifications to the permit

as requested by those decisions. According to the Stipulation, UEI could not simultaneously

appeal those decisions to the Board and proceed before the Division to modify the application.

Even if there were a basis tor f inding that the Petit ion in this matter was timely f ited, the Board is

bound by the parties' Stipulation and its Order to dismiss the petition for review until such time

as the Division completes it review, or UEI withdraws from the continuing technical review

proce.ss in order to seek its remedies before the Board.

CONCLUSION

UEI's Petition asks the Board to turn back the clock to a point in the review process when

UEI seerns to believe, with the benefit of hindsight, that its burden was lighter and its chances for

approval brighter. Even if Utah administrative law permitted such an action, and it was not

barred by the parties' Stipulation and the Board'.s Order, such an action is inappropriate because,

sirnply, the parties have moved on. UEI continues to submit inforrnation, the Division continues

to evaluate it, and a decision, based on a complete review, is forthcoming. The Board protects no

vested right, nor does it facilitate fair and efficient regulation, by granting UEI's petition to

constrain the Division's review to the state of the permit process some nineteen months ago.

Because the Board lacks jurisdiction to review the Division's action unless review is

sought within 30 days, and because UEI's 2002 stipulation and the Board's resulting Order

foreclose review until the technical review process is complete (or UEI withdraws from it), the

present petit ion for review should be dismissed. The Division is conscientiously reviewing

l 0



Petit ioner's permit application in this matter, with the objective of producing a decision that fully

compl ies with state and federal  law. The process is near ly conrplete.  UEI can best assure a t imely

and satisfactory conclusion to their permit application by constructively participating in the

cont inuing technical  review,

Respectfu l ly submitted this y of April, 2007.,&o^

DIVISION OF OIL, GAS, AND MINING

teven F.
Assistant

Al len  (# l  I195)
Alder (#0035)
Attorneys General
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Atto rneys fo r Respondent
Utah Division of Oil, Gas, & Mining

In the Matter of the Request for Agency
Action by

UTAHAMERICAN ENERGY INC.,

Petit ioner,

For Review of the Division's
January 19, 2007 Decision

BEFORE THE BOARD OF OIL, GAS, AND MINING
DEPARTMBNT OF NATURAL RESOURCES

STATE OF UTAH

AFFIDAVIT OF PAMELA
GRUBAUGH.LITTIG IN SUPPORT OF

MOTION TO DISMISS
THE PETITION

Cause No. C|OOT lOl3-SR-98( I )-A

Docket No. 2007-008

STATE OF UTAH )
)ss

couNTY oFSALT LAKE )

I, PAMELA GRUBAUGH-LITTIG, being first sworn upon oath do hereby swear

that I am knowledgeable of the facts set forth herein and do affirm that the same are

known by me to be true of my own personal knowledge and observation.

l. I am employed by the State of Utah, at the Division of Oil, Gas and Mining as the

environmental manager of the coal regulatory program.

2. I earned a B.S degree in Mining Engineering from the University of Utah in 1974

and was employed as a mining engineer for KCC from 1974 until 1982.



3.

4 .

5 .

I have worked for the Division since 1982 and in the coal program as a

reclamation engineer from 1982 to 1989 and as a permitting supervisor in the coal

program since 1989.

My responsibil i t ies include coordinating the permit submissions and reviews and

tracking the activities of the Division staff assigned to review the technical

aspects of the permit application.

All communications that are received by the Division pertaining to a coal mine

application are processed by me in coordination with rny program supervisor. I

am responsible for directing the information to the appropriate person for review,

supervising the review, and designating how communications are to be kept and

filed as part of the public record of the permitting communications and process.

Among my duties is the responsibility to prepare a quarterly summary of the

permitting activities for the coal program referred to as the Coal Regulatory

Program Quarterly Report. This document summa-rizes such permitting activities

as permit submissions and responses by the applicant to permit reviews, permit

reviews returned to the applicant, and actions taken by the Division on a permit

application. Due to my duties in preparing this report I am tamiliar with the files

for the individual permits and review them regularly.

I am also am responsible for preparing a Permit Chronology for a permit

application that is included as part of the final Division decision document or

Permit Application Package (PAP) that is sent to the Secretary of the Interior for

action once the state makes its final permit decision.

6.

7 .



8. The attached document entit led "Lila Canyon Tract - Horse Canyon Mine

(UtahAmerican Energy, Inc.)" is the most recent draft of the Permit Chronology

for the Lila Canyon Mine prepared by me in anticipation of the final decision on

the applicarion.

9. To my knowledge and ability this chronology fairly and accurately tracks the

dates of the application submittals by UtahAmerican Energy Inc. (UEI), the dates

of reviews of the submissions, the dates of responses to the review requests,

notices of informal conferences, and other notations of Division's actions as a

result of the permit application review.

10. I have personally been involved in the coordination of the Lila Canyon permit

review process since September 1998, including the delegation of the submittals,

communications with the applicant, and distribution of the reviews to the

applicant for further action.

I l. I was working in this role on the Lila Canyon permit review prior to December

2001 and was involved in coordination of theDivision's review process when the

Division's decision to grant the permit was appealed to the Board of Oil Gas and

Mining (Board) and the permit application was remanded ro the Division.

12.ln January 2W2, the Division petitioned for a rehearing and on January ZG,2002

the Board ordered the Division to continue to process the permit.

13. To my knowledge and based on my experience supervising and coordinating the

processing of the application, the Division has proceeded to treat the application

as a significant revision of a permit requiring a complete submittal of all required

information, the requisite public notices, new determination of administrative



completeness, and a complete finding of technical adequacy without excepttons

for any of the prior portions of the permit that were "not remanded".

14. There has never been a request by the Division for information required for the

permit that was limited ro only such portions of the application that might have

been remanded by the Board for further review. Rather, it was understood that the

entire permit was remanded for further processing.

15. To my knowledge and based on my experience supervising and coordinating the

processing of the application there has never been a request for additional

information by the Division thar was objected to by UEI as being unnecessary

because it was an issue or aspect of the permit that was not among those portions

of the Division's 200ldecision remanded by the Board's Order. Specifically, UEI

never objected to the Division's review or requests as being beyond nine or ten

identified parts of the application that had been remanded for further evaluation in

2001.

16. uEI and its consultants were not prompt to reply to the Division's reviews of the

application and were not always thorough in making the changes requested. Due

to their incomplete responses the Division was often required to rnake repeated

request for modifications involving the same portions of the permit application.

l?. Due to the extended delays and excessive amount of time between Division's

request for inforrnation and the eventual responses by UEI, the Division

determined in March 2004 that it was necessary to require publication of a new

notice ro the public that the application had been submitted and determined

complete and provide an opportunity for a further informal conference.



18. UEI did not object at any of the Informal Conferences that the permit review

process exceeded the scope of the Board's Remand Order.

19. At all t imes since the remand by the Board in December 2001, the Division has

understood its duty to require a complete resubmittal of the permit application,

and to review the entire application for compliance with all aspects of the

regulatory program without limitation to any specific items remanded. The

Division's reviews have proceeded in conformity with the requirernent that the

Division staff make a complete review for compliance with all aspects of the Utah

Coaf Regulato ry Prggf,am.

STATEOFUTAH )
)  ss.

Salt Lake County )

The Foregoing Affidavit was signed before me this /0 day of April, 2W7 by Pamela
Grubaugh-Littig a person know to me who did affirm that she was signing of her own
free will and that the statements therein were true and accurate of her own knowledge.

Notary Publicl r v E t ,  t  s v t l v  
I

CONNIE M. BURNSIDEI
1594 $/ert Nonh Temple t300 !

Salt Lakc City, UT 8411 6 ;
My Commission Expires I

October 12,2008 |

NOTARY PUBLIC, residing in
Salt Lake County, Utah



Lila Caryton Tract - Horse Caryton Mine (UtahAmerican Energy, Inc.)

Utah AmericanEnergy, Inc. acquired the Horse Canyon Mine permit on

Decemb er 21 1998. The application for the permit extension to the Horse Canyon Mine

was received on September 8, 1998. This application was determined incomplete on

November 6, 1998 and returned to the applicant. The applicant resubmitted this

application on December 21, 1998. This application was determined administratively

complete on FebruarY 26, 1999.

A concern letter about loss of surface water was received on March 30, 1999 from

Josiah K. Eardley in response to the publication notice. The Division responded in a

lerter ro Mr. Eardley on April 7 , 1999 with more information and notified him that he

could request an informal conference if need be. No conference was requested.

The technical adequacy of this application involved six rounds of deficiencies

from May 27,1999 to March 9,2001. Responses were received through May 24,2W1.

All findings were made and the revised permit was issued on July 27,2W1. The Mining

Plan Approval was signed by the Secretary on November 5,2OOl.

Sourhern Utah Wilderness Alliance (SUWA) filed an objection to the permit on

September 4,2001 with the Board of Oil Gas, and Mining. Determination of the type of

hearing and the administrative record was heard during the Septernber 26,2OOl Board

hearing and October Board Hearing. It was ordered by the Board that this was an

appellate hearing. The merits of the case were heard on December 4,2OAl. The Board

iisued its Order on December 14, 2001 that reversed the Division's decision to issue the

permit of July 27 ,2OOl and the permit was denied.

The Division responded to the Board's remand Order and submitted to the Board

on January 10, }WZ a request for rehearing and a response to the Board Order. At the

January Z3,2002Board Hearing, the Board ordered the Division to "continue processing

the peimit". UEI submitted an application on February I I,2ffiZwith supplemental

information on February 19,2W2. The Division determined the new permit application

administratively complete on Februuy 25,2W2. Technical deficiencies were sent on

March 26,2W} with a response due on April 30,2W1 The public comment period

ended April 22,2042.

SUWA requested an informal hearing on March22,2002, but withdrew. SUWA

resubmitted a request for a hearing at the end of the public comment period, April 22,

2ffi2, An informal hearing was held on May 21,2002. The Order from the Hearing

stated that the Division would consider the materials submitted at the informal conference

during the normal course of its ongoing review of the new permit and that the Division

would issue a decision to grant or deny the permit application in whole or part and

provide irs reason for the decision by July 22,2002. The Division met informally with

Unl on June 17,2002 to discuss its ongoing review of the new permit application.

The Division sent the decision that the application was denied in part on July 22,



2002. UEI f i led a motion with the Board, and SUWA subsequently f i led the same

motion, to maintain their r ight to appeal the Division's decision, when appropriate. The

Board decided at the September 2002 Board hearing to maintain both appeal rights for

SUWA and UEI when the Division makes a final decision on the permit extension

application (Lila Canyon) to the Horse Canyon Mine.

UEI submitted a response to the deficiencies on Decernber 6, 2Cf.2. The review
was senr on April 9,2003 with deficiencies. The applicant was advised that the

application must again respond to all of the deficiencies completely and adequately in the

next response.

The response was received on Februuy 26,2004 and was reaffirmed to be

administratively complete on March 26,2004. The application was published and the
publication ended on May 27,2004. SUWA requested an informal conference, which
was held on July 7,zAM. The Order from this informal conference was issued on July
30, 2004

The technical review was sent on November 30, 2004 and did not incorporate the
cornments from the informal conference but did encourage the application to address
issues identified during the informal conference.

UEI submitted a response to deficiencies on February 28,2005. On March 30,
2005 UEI subrnitted a response to comments from SLJWA concerning the Lila Canyon
Mine.

The Division sent their review on May 23,2005 and UEI responded on June 15,
2005. A deficiency review was sent to UEI on August 19, 2005. The Division and UEI

met on August 23,24, and 25 to resolve outstanding deficiency issues.

Due to the order from the July zAC4 Informal Conference, the Division sent the

Technical Analysis to UEI, Emery County and SUWA on September 21. STIWA
requested a continuation of the informal conference and this conference was held on

November 8, 2005 and this conference officially closed on November 18, 2005.

A meeting was held with SLJWA on December 8, 2005 and with UEI on

December 20,2005. UEI submitted more information on December 9, 2005 and January

3, January g,January 20, January 30, February 3, and February 14,2006. The Division

senr an additional clarification letter to November 27,2006. UEI responded on

December l, 2006. This response is under review and will respond by January 22,2W7.

Resource Recovery and Protection Plan

On January 19, 2006, the Division notified UEI that the approved R2P2 for the

Lila Canyon extension (approved by BLM in March 2000) included mining in an area

that was removed from the permit area sometime in 2002. This situation was rectified by

UEI and the permit area remained the same and the RZPZ was modified.



Section 106

The Environmental Assessment for this project done by the BLM (Record of

Decision on October26,200l) did not include consultation with Native Americans. This

Section 106 process is underway. Letters of request from the Division for information

and consultation to Native American tribes, local governments, SUWA (as a consulting

party) and UEI were sent on January 13, 2006. SUWA sent a concern letter about

consultation which was received on February 14,20A6. Clarification letters were sent to

all consulting parties on March 13,2006 as supplemental information about the area of

potential effect for the project. SUWA and the Hopi tribes sent concern letters on March

27,2046.

OSM/DOGM and UEI met on May 9, 2006 about more cultural resource work.

UEI submitted a proposal on May 16, 2006 and on their own volition chose to have the

archeological consultants start on May 22,2006. SUWA/Hopi/SHPO and OSM

commented on the May 16, 2006 proposal and these comments, requiring more work

were forwarded to UEI. UEI sent the results of the original proposed work to the

Division on June 21,2006.

The Division required UEI to do a supplemental survey, which was completed in

September 2006. A Programmatic Agreement and Memorandum of Agreement are being
prepared as well as the conculrence letter for SHPO.

GRAMA Issues

STIWA sent a GRAMA request to the Division on May 31,20A6 and the Division

prepared the documents within the requisite time frame. SUWA appealed the Division's

request for payment and a hearing was held before the State Records Committee on

October 12,2W6 and the Order was signed by the State Records Committee on October

18, 2006. This Order denied SLIWA a waiver of fees and affirmed the determination by

the Division for actual cost of staff time for summarizing, compiling, search, retrieval and

other direct administrative costs for complying with SIJWA' request.

It was verified on an interagency call on January 6,2006 that the EA for this

project analyzed the entire project area (5500 acres).

P:\GROUPS\COAL\WP\007013.HoR\chronologyV-ila Canyon Tract chronology.doc
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Denise A. Dragoo (0908)
Wade R. Budge (8482)
SNELL & WILMER r-.r.p.
l5 West South Temple, Suite 1200
Salt Lake City, Utah 84101
Telephone: 80t-257 - 1900
Facsimile: 801-257-l800

Attorneys for (JrahAmerican Energt, Inc.

UTAII{MERICAN ENERGY, INC,

Petitioner,

v.

DryISION OF OtL, GAS, & MINING,
DEPARTMENT OF NATURAL
RESOI-]RCES, STATE OF UTAII,

Respondent.

FILED
AU0 2 7 2002

SECRETARY BOARD OF
OIL,  GAS & MINING

STIPIJLATION TO STAY AI\D JOINT
MOTION TO ENTER ORDER STAYING

PROCEEDINGS

BEFORE THE BOARD OF OIL, GAS, AIYD MINING
DEPARTMENT OF NATURAL RESOURCES

STATE OF UTAH

Docket No. 2002-014

Cause No. clAOT /0I3-PM02B

Petitioner, UtahAmerican Energy, lnc. ("UEI") and respondent, the Division of Oil, Gas

and Mining ("Division"), through their respective counsel, stipulate as follows:

l. The Request for Hearing and Request for Agency Action filed with the Board of

Oil, Gas and Mining ("Board") onAugust 16, 2002 seeking to appeal the Division's July 19,

2002 Determination to Deny Application in Part, shall be stayed and held in abeyance bythe



Board without prejudice to either party until such time as either: (l) the Division issues a final

decision to deny or grant tIEI's permit application packageCl00Tl013-PM02B-l; or (2) IJEI

gives notice of its intention within the time limits prescribed not to respond to the Division's

technical review decision, and to seek review by the Board of a decision denying the application

in part.

2. The parties further stipulate that all future decisions by the Division in its

technical review process of UEI's permit application package shall be subject to this stipulation,

if it is applicable, and the right of UEI to file a Request forHearing and Agency Action to appeal

such decisions shall be preserved and the right of the Division to object to such appeals shall be

held in abeyance until such time as either: (l) the Division issues a final decision to deny or

grant IJEI's permit application packageCl00T/013-PM02B-l; or (2) I.JEI gives notice withinthe

time limits prescribed of its intention not to respond to the Division's technical review decision

and to seek review by the Board of any decision denying the application in part.

3. The parties further stipulate that this matter may be submitted to the Board, for

approval of the Order without a hearing within 30 days of UEI's request, at the next regularly

scheduled September Board rneeting, and UEI waives the requirement for hearing within thirty

days.

4. The parties hereby jointly move this Board to enter the proposed order filed

contemporaneously herewith staying the current and future proceedings in accordance with the

terms of this stipulation.

219839 .3



RESPECTFULLY SUBMTTTED thi, u{& of August, 2002.

SMLL & WILMER t-.t-.p.

UTAH ATTORNEY GENERAL

Steven F. Alder, Assistant Attorney General
Attorneys for the Division of OiI, Gas and
Mining

Wade R. Budge
Attorneys for UtahAmerican Energt, Inc.

219839.3
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F!LED
tIcI 0 q 2002

SECRETARY BOLn?,oF

BEFORE THE BOARD OF OIL, GAS AND NdINING
DEPARTMBNT OF NATI]RAL RESOI.JRCES

STATE OF UTAH

TITAH AMERICAN ENERGY, INC.,

Petitioner,

v .

DTVISION OF OIL, GAS & MINING,
DEPARTMENT OF NATURAL
RESOURCES, STATE OF IJTAH,

ResPondent, and

SOUTHERN UTAH WILDERNESS
ALLTANCE,

Intervener Respondent

ORDER STAYING PROCEEDINGS AND
GRANTING REQI.JEST OF SOUTTMRN
I-ITAH WILDERNESS ALUANCE TO
INTERVENE

Docket No. 2W2-014

Cause No. C/007/0 I 3-PM02B

TO INTER\IENE

Having reviewed the request by Southern Utah Wilderness Alliance ('SIfWA') to

intervene in this matter, and good cause appearing, the Board of Oil, Gas and Mining ("Board")

hereby orders that STIWA be granted leave to intervene as Intervener Respondent herein.

However, StfWA, like the other parties hereto, is subject to the following stay order:

tl

il



ORDER STAYING PROCEEDINGS

Having been presented with a Stipulation and Joint Motion to Stay Proceedings on

Appeal, and good cause aPPearing:

The Board hereby orders that the appeal of UtahAmerican Energy, lnc. ("UEI") is stayed

until such time as (l) the Division of Oil, Gas and Mining ("Division") issues its final decision

ro deny or granr UEI's permit application package C/00?/013-PM02B-I; or (2) UEI gives notice

within the prescribed applicable time limits of its intention not to respond to the Division's

technical review decision and to seek review by the Board of any decision denying the

application in part.

The Board further orders that all future decisions by the Division in its technical review

process of UEI's permit application package shall be subject to this Stipulation and that the right

of UEI to file a Request for Heanng and Agency Action to appeal such decisions and the right of

the Division to object to such appeals shall be held in abeyance until such time as either: (l) the

Division issues a final decision to deny or grant UEI's permit application package C/0071013-

pM02B-l; or (2) LJEI gives norice within the time limits prescribed of its intention not to

respond to the Division's technical review decision and to seek review by the Board of any

decision denying the application in part.

For all purposes, the Chair's signature on a faxed copy of this Order shall be deemed the

equivalent of a signed original.



F

CERTIFICATE OF MAILING

True and correct copies of the foregoing ORDER STAYING PROCEEDINGS AND

CRANTING REQTIEST OF SOI.NHERN UTAH WILDERNESS AI LI.ANCE TO

INTERVENE, Docket No. 2002-014, Cause No. C/0071013-PM02B, were mailed, postage

prepaid, this 7s day of October, 2002 to the following:

Denise A. Dragoo
Wade R. Budge
SNELL & WILMER LLP
15 West South Temple, Suite 1200
Salt l-ake City, Utah 84101

Anorneys for UtaMmeican Energy, Inc.

J. Mark Ward
Assistant Attorney General
1594 West North Ternple, Suite 300
Salt l-ake City, Utah 841l6
(Hand Delivered)

Attorney for Board of Oil, Gas & Mining

Steven F. Alder
Assistant Attorney General
1594 West North Temple, Suite 300
Salt l-ake City, Utah 84116
(Hand Delivered)

Attorney for Division of Oil, Gas & Mining

W. Herbert McHarg
Southern Utah Wilderness Alliance
P.O. Box 401
Monticello, Utah 84535

Attorney for SIJWA
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-. day of Octob€r, ?fJf,i?.
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BEFORE THE DIVISION OF OIL, GAS AND MIMNG
DBPARTMENT OF NATURAL RESOURCES

STATE OF UTAH

RMAL CONFERENCEtrN THE MATTER OF THE LILA

lceNvoN ExTENSIoN To rHE
HONSPCANYON MINE,
bnnsoN AND EMERY couNTIES,
TIJTAH

I
I

DINGS, CONCLUSIONS
hNo oRDER
I
i

usE No. c/007/013

On July 7,2004, the Division of Oil, Cas and Mining ("Division") held an informal
conference concerning Utah American Energy Inc's (UEI's) application for a new Coal Mining
and Reclamation Permit (MRP) for the Lila Canyon Extension to the Horse Canyon Mine,

Carbon and Emery Counties, Utah. The request for an informal conference was made by

Southern Utah Wilderness Alliance (SUWA) by Fax to the Division, May 26,2004.

The following individuals anended:

Presiding:

Petitioner:

Applicant:

Interested
Parry:

Lowell P. Braxton
Director
Division of Oil, Cas and Mining

W. Herb McHarg and Elliot W. LiPPs
For Southern Utah Wildemess Alliance

Denise Dragoo and Jay Marshall
For UtahAmerican Energy lnc.

Ray Peterson and lra Hatch, for
Emery County

--- ooOoo---



2.

3.

Page 2
lnformal Conference
luly 29,2004

l .

FINDINGS OF FACT

The administrative completeness determination for the subject permit that triggered this

informal conference was made by the Division on March 26,2004.

The opportunity for the public to provide written comments or request an informal

conference for this decision closed May 27,2004.

By Fax dated May 26,20M, SUWA requested an informal conference to discuss issues of

concern regarding the Utah Division of Oil, Gas and Mining's determination of

Administrative Completeness for the subject permit application package.

The Division made an earlier administrative completeness determination for this same

permit application package that resulted in an informal conference being held May 21,

2002.

The protracted permitting activity that occurred benveen the earlier determination of

administrative completeness prompted the Division to make the Division a second

administrative completeness determination on March 26,2004, thereby re-opening the

public comment opportunity referenced in l, above'

Notice of the July 7,2A04 informal conference was properly given.

The request for an informal conference was timely.

prior to the conference, a telephone conference call was held by attomeys for the Division,

the petitioner, and the Applicant (Emery County was nol a party at that time), to discuss the

agenda and timeline for conduct of the July 7,2004 informal conference.

9. All parties to the conference call agreed to the agenda.

10. pursuant to Utatr Code Ann. Section 40-l0-13 and Utah Administrative Rule R645-300-

123, aninformal conference in the matter was held on July 7,2004-

I l. A record of the informal conference was made by Scon M. Knight, RPR, Thacker & Co.,

Salt Lake City, UT.

12. The record referenced at I l, above. and a list of those attending the informal conference

will be maintained in the conference file.

13. The participants in this informal conference were Southern Utah Wilderness Alliance,

Emery County, and Utah American Energy, Inc'

14. The Division and Applicant may require additional time to complete the TA review of the

application and to consider the additional information provided at the informal conference'

15. A final decision on the application may require more than 60 additional days, allowed by

rule, from the date of closing of the conference'

4 .

5 .

6.

7 .

8 .



2.

Page 3
lnformal Conference
Julv 29. 2004

l .

CONCLUSIONS OF LAW

Utah Adrninistrative Rule R645-300-123 grants affected parties an opportunity ro requesr
an informal conference on the application for a new permit.

Utah Administrative Rule R 645-300-120 et sec., provides for public participation and
comment on a PAP at the time an administrative completeness determination is
published.

At the informal conference on July 7, 2004 the public was provided an opportunity to
corrunent on the application for the Lila Canyon Extension to the Horse Canyon Mine in
the rnanner anticipated by R645-300-123,

R645-300- I 31. 100 requires that a decision on the application be made within 60 days of
the closing of the informal conference.

The Divisions may require additional time beyond 60 days to review the TA in light of the
status of the current review and the additional information provided at the informal

conference and may require additional public comment.

The hearing examiner rnay reconvene the informal conference if he deterrnines that

additional public comment is necessary.

ORDER

NOW THEREFORE, it is ordered that:

The materials submitted by the participants al the July '1,2004 informal conference and the

record created at this conference shall be reviewed and considered by the Division in the

normal course of its ongoing review of the new permit for the Lila Canyon Extension of the

Horse Canyon Mine.

The Division's detennination of Technical Adequacy (the TA) shall consider technical

issues raised by parties to this conference.

Where appropriate, the TA may describe the Division's basis for not incorporating a

party's materials or requests into the PAP.

4. The Division shall provide a copy of the final TA to the parties to this Conference.

3.

4 .

5 .

6 .

t .

I

J .



5.

6,

Page 2
lnformal Conference
July 29, 2004

vs.
cc: Lowell Braxton

Mary Ann Wrighl
Herb McHarg, SUWA
Denise Dragoo, UEI
Jay Marshall, UEI
lra Halctt, Emery Co

The informal conference shall remain open, and be continued without date during the

pendency of the Division's review of the technical adeguacy of the Lila Canyon Extension

of the Horse Canyon Mine to accommodate the need for additional public comment.

If within I5 days of the Divisionliotification to a party in this conference of the completion

of the final TA a party requests an opportunity to discuss the TA with the Division, the

Division will schedule and conduct such a meeting within 3 0 working days of a party's

notification.

SO DETERMINED AND ORDEREO tfris 3 D day of, 2004
-

./*(- f Cq
Division of Oil, Gas and Mining
State of Utalr

P:\GROUPS\I\4tNES\WP\inf conference\llorse Canyon\Lila Canyon Findings.doc



CERTIFICATE OF MAILING

I hereby certi$ that I caused a tnre and correct copy of the foregoing Finding,
Conclusiqns and Order for Cause No. Cl007l0l3 to be mailed by certified mail, po$tage prepaid,

on the 3 B day of August 2004 to the following:

Jay Marshall
UtaMmerican Energt, Inc.
P.O. Box 986
Price, Utah 84501

Denise Dragoo
Snell & Wilmer
Gateway Tower West
l5 West South Temple, Suite 1200
Salt Lake City, Utah 84101

W. Herbert McHarg
Southern Utah Wilderness Alliance
Moab Office
76 South Main #9
Moab Utah, 84532

Kathy C. Weinberg, Esq.
JENNER& BLOCK
1717 Main Street, Suite 3l 50
Dallas, 1]K752Al

ka Hatch
Emery CountY
P.O. Box 629
Castle Dale, Utatt 84513

Mary Ann Wright
Division Oil, Gas & Mining
1594 West North TemPle, Suite l2l0
salt Lake city, utatr 841 l4-5801
HAND DELIVERED

Division of Oil, Gas and Mining

p:\GROUpS\COAL\WP\00T0l3.HORUnformalConferencc\llone Canyon Confcrecnc\Lita Crnyon\Lila Curyon 04 mailing'doc

Vickie Southwi
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Sub jec t :
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L / 4 / 2 0 0 6  1 2 : 2 2 : 3 6  P M
1 0 6  c o n s u . l t a t i o n  d e l - e g a t . i o n

a n d  i n  k e e p i n g  w i t h  t h e  i n t e n t  o f  t h e  U t a h
s e t  o u t  i n  3 0 C F R  9 4 4 . 3 0  A r t i c l e  I : 8 .  t h e  U t a h
M i n i n g  i s  d e l e g a t e d  a u t h o r i t y  t o  c o n d u c t  t . h e
f o r  t h e  L j . l a  C a n y o n  m i n i n g  p l a n  a n d  p e r m i t t i n g

C C :
< J F u I t o n @ o s m r e  .  g o v >

" R a n v i r  S i n g h r '  < R s i n g h 0 o s m r e . g o v > ,  " J a m e s  F u l t o n "
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BEFORE THE DIVISION OF OIL, GAS AND MINING
DBPARTMENT OF NATURAL RESOURCES

STATE OF UTAH

---ggQgg-..

IN THE MATTER OF LILA
CANYON EXTENSION TO THE
HORSE CANYON MINE,
CARBON AND EMERY
COUNTIES, UTAH

STIPULATION TO AMEND

ORDER

CAUSE NO. CIWTIOI3

,6lgQg6---

The Division of Oil, gas, and Mining, (Division), UtahAmerican Energy Inc., (UEI),

Emery County, and the Southem Utah Wilderness Alliance (S[JWA), parties ro the above

entitled Informal Conference, HEREBY agree and stipulate as follows:

RECITALS

The Division has determined that: tribal consultation as reguired by Section 106 of

the National Historic Preservation Act (NHPA) pursuant to 36 CFR Part 800 has not

been completed and must be done as part of the permit review process; this

consultation has been delegated to the Division by OSM pursuant to 36 CFR

800.2(a); the time required to complete this consultation and make a finding as

required by the NHPA will extend the process for at least 60 days; and the actual

amount of additional time will depend on the nature of the responses.

A decision based on incomplete analysis and made prior to cornpletion of the Section

106 consultation, would be a partial approval and a partial denial, or require a

modification of the permit application, and proceeding with such a partial decision

would put all parties to the burden of filing appeals and then either proceeding to

t .

2.
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appeal the partial actions, or stipulate to holding the appeal of the decision in

abeyance pending complete evaluation of the application.

3, The Division and UtahAmerican Energy lnc., (UEI), the permit applicant, have

entered into a letter agreement attached to this Stipulation providing that the time

limits provided in Utah Code $40-10-14(l) shall be extended for t ime required to

complete the tribal consultations and determinations required by NHPA prior to

issuing a permit.

STIPULATION

NOW THEREFORE, the parties to the Informal conference stipulate that:

l. The Order requiring the Division to issue written findings granting or denying the

permit in whole or in part within 60 days of the infonnal conference be amended

consistent with the letter agreement between the Division and UEI; and

2. The Amended Order provide that the Division be allowed additional time prior to

making its final decision on the permit application, as necessary to complete the tribal

consultations and determinations reguired by NHPA .

AGREED TO on behalf of the paflies on the date last executed by the signatures of the following
p€rsons

UTAHAMERICAN ENERGY INC., (UEI)

Dragoo,
Attomev for UEI

UTAH DTVISIO OF OIL, GAS, &

Mary Ann W
Associate Di

Dated f I/ u/ro



Stephen Bloch, Attorney for SUWA

t t t
Dated h+ Iot

EMERY COUNTY

Dated otlnlob

SOUTHERN UTAH WILDERNESS

Ira H atch, Co-rnmrssloner



BEFORE THE DIVISION OF OIL, GAS AND MINING
DEPARTMENT OF NATURAL RESOURCES

STATE OF UTAH

.--gg$gg--.

IN THE MATTER OF LILA
CANYON EXTENSION TO THE
HORSE CANYON MINE,
CARBON AND EMERY
COUNTES, UTAH

AMENDMENT TO

ORDER

CAUSE NO. CIOOT IOI3

-69()96...

The Division of Oil, Gas, and Mining, (Division), UtahAmerican Energy lnc., (UEI),

Emery County, and the Southern Utah Wilderness Alliance (SUWA), parties to the above

entitled Informal Conference, have filed a Stipulation (with an attached lrtter Agreement

between the Division and UEI) reguesting that the presiding Officer Amend his Order issued on

December 2,2005 to the extent that an amendment of the Order may be necessary, to provide

that the Division be allowed additional time prior to making its final decision on the permir

application, as necessary to complete the tribal consultations and determinations required by

National Historic Preservation Act.

Based on this Stipulation, in order to accomrnodate the Division's careful and lawful

completion of its review of the application, to provide for the efficient complete review of the

permit application, to facilitate a review of the application in a manner that is in the best interest

of all of the parties to the Informal Conference, and for good cause appearing;

IT IS HEREBY ORDERED that:

I . The Order issued Decemb er 2,2005 is Amended to provide that the Division

shall make its decision on the permit application upon completion of the tribal
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consultations and determinations required by National Historic Preservation

Acl or as soon thereafter as reasonable to prepare the decision; and

Except as modified by this Amended Order, the Order and the accompanying

Findings of Fact, Conclusions of Law and Order remain in effect without

alteration.

-u
DATED this /? 

s 
day of January, 2006

ohn R. Baza, Director
Division of Oil, Gas and Mi



CERTIFICATE OF MAILING

I hereby certiff that I caused a true and correct copy of the foregoing Notice of
Supplemental to Amend Informal Conference for Cause No. Cl007l0l3 to be mailed by certified
mail, postage prepaid, on the 20 day of January 2005 to the following:

7099 3400 00r6 8895 6733

Jay Marshall
UtahAmerican Energy, Inc.
P.O. Box 986
Price, Utah 84501

7099 3400 0016 8895 6726

Denise Dragoo
Snell & Wilmer
Gateway Tower West
I 5 West South Temple, Suite 1200
Salt Lake City, Utah 84101

7099 3400 0016 889s 6719

Steve Bloch
Southern Utah Wildemess Alliance
425 East 100 South
salt Lake city, utah 841 I I

7099 3400 0016 8895 6702

Ira Hatch
P.O. Box 629
Castle Dale Utah 845 l3

Vickie Southwick
Executive Secretary
Division of Oil, Gas and Mining



Steven F. Alder
James P.  A l len
UTAH ATTORNEY GENERAL'S OFFICE
1594 W. North Temple #300
Salt  Lake City,  UT 841 l6
A t t o rn e 1' t^ J'o r Re 1; 1t ttnd e n t
Utuh Divi,sion oJ'Oil, Gus, & Mirtitttr4

In the Matter of  the Request for Agency
Action by

UTAHAMERICAN ENERGY INC..

Petit ioner,

For Review of the Division
J anuary 19 , 2007 Decision

CoFy tu

FILED
APR | 0 2007

SECRETAFY, BOABD OF
ofL c^s e iflNtNO

AhVo\ AAU
?6 t-
Ow rl

BEFORE THE BOARD OF OIL, GAS, AND MINING
DEPARTMENT OF NATURAL RESOURCES

STATE OF UTAH

MOTION FOR PRE-HEARING

CONFERENCE

Cause No. C/O07lO I 3-SR-98( I )-A

Docket No. 2007-008

The Utah Division of Oil, Gas, and Mining (Division) hereby moves the Board to

schedule a PRE-HEARING CONFERENCE regarding the petit ion of UtahAmerican

Energy, Inc., (Petit ioner) for Review of the Division's January 19, 2007 Deci.sion

Requiring Modification of its Mining and Reclamation Plan as provided for at Utah

Administrative Code R64l- 107-100 (2007). The Division asks that the pre-hearing

conference be set for April 18, 2007 at l0:00 a.m., or as soon thereafter as the same may

be scheduled.

The reason for requesting a Pre-Hearing Conference is to provide an opportunity

for the Board and the parties to discuss the nature and scope of the issues, arguments, and

testimony that may be presented at the hearing on the above-named Petit ion and establish

procedul'es to be followed at the hearing and prior to the hearing governing disclosure of



wl tnesses '  exchange 01 'exh ib i ts ,  l in t i ta t ions on l ' i l ing  n io t ions anc l  memoranda,  and o ther

pre-hearing procedures the board .sees as helpf ul or necessary, Specifically the Divi.sion

asks that the Board require the Parties to identify at the pre-hearing conference any

proposed motions not yet f l led, any proposed testimony fbr any witnesses expected to

test i f 'y  at  the hearing, al l  exhibi ts ant ic ipated tobe presented at rhe hearing, and to set a

t ime tor exchange of any supplemental  exhibi ts,  nrot ion.s and other pleadings.

Re.spectfuf f y submitred ,hit Eday of Aprit, 2007.

DIVISION QF OIL, GAS, AND MI

mes P.Al len (#l  I  195)
Alder (#0035)
Attorneys General


